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Editor: Richard Cornes

Senior Lecturer in Laws, School of Law, Essex University; Barrister and Solicitor of the High Court
of New Zealand; Associate Member, Landmark Chambers, London

(.7 France; Italy; Life-sustaining treatment; Withdrawal

Correspondents: Australia & South East Asia—Prof. Cheryl Saunders
& Christopher Tran (Centre for Comparative Constitutional Studies,
The University of Melbourne, Australia); Canada—Prof. Jean-Francois
Gaudreault-Desbiens (Université de Montréal, Canada); France—Roger
Errera (Conseiller d’Etat honoraire) & David Marrani (Essex University,
England); Germany—Prof. Dr Beate Rudolf (Freie Universitit, Berlin);
India—Shubhankar Dam (Singapore Management University, Singapore);
Israel—Prof. Suzie Navot (Colman Law School, Israel); Italy—Prof. Susanna
Mancini (Faculty of Law, University of Bologna); Italy & EU—Luca Paladini
(Jean Monnet Fellow, European University Institute & Faculty of Law,
University of Bologna); New Zealand & South Pacific—The Public Law
Group (Faculty of Law, The University of Auckland, New Zealand);
South Africa—Profs. Christina Murray and Richard Calland (Democratic
Governance and Rights Unit, University of Cape Town, South Africa);
Scandinavia and the Baltic region—Prof. Eivind Smith (Department of
Public and International law, University of Oslo, Norway); Spain—Prof.
Marian Ahumada Ruiz (Universidad Autonoma de Madrid, Spain); United
States—Prof. Vicki Jackson (Faculty of Law, Georgetown University, USA),
Prof. Richard Lazarus (Director of the Georgetown Supreme Court Institute,
Georgetown University Law Center) & Tina Drake Zimmerman (Supreme
Court Institute Fellow); Correspondent at large—Charles Banner (Landmark
Chambers, London, United Kingdom).1

Editor’s introduction

In January, 1992, Eluana Englaro, of Lombardy, Italy, was involved in a car
accident. She suffered severe injuries and for the next 17 years remained in a
vegetative state. On February 9, 2009, she died. Her death came four days after
doctors began (pursuant to court orders) to remove life support. A decade ago

! Where appropriate specific authors of the contributions from Australia & South East Asia, France,
New Zealand & South Pacific, and South Africa, are indicated below.
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The Act also provides for the constitution of a special court to try offences
investigated by the NIA. The Chief Justice of the High Court will nominate a
special judge, and the case 1s to be tried on a day-to-day basis. Appeals against
the orders of the special court will lie to the Division Bench of the High Court
and the appeals are required to be disposed of within three months.

Italy—saving a national airline—Alitalia’s 1996 restructuring plan
and compliance with EC law—judgment of the Court of First
Instance, July 9, 2008, Alitalia-Linee Aeree Italiane s.p.a. v Commission of
the European Communities (T-301/01)%

(L7 Actions for annulment; Airlines; EC law; Italy; Procedural impropriety;
Reasons; Restructuring aid

On July 9, 2008, the Court of First Instance spoke for the second time on the
validity of the 1996 restructuring of Alitalia in light of EU rules concerning
state aid. The Court pronounced its first judgment in December 2000 (Alitalia
v Commission (T-296/97) [2000] E.C.R.. 1I-3871, hereinafter Alitalia I). In that
ruling it annulled in part Commission Decision 97/789 [1997] O] L322/44
which had found the 1996 plan to be state aid compatible with the internal
market subject to certain findings and conditions.

The 1996 plan entailed the majority shareholder (IRI, an Italian state finance
company) achieving Alitalia’s recapitalisation by supplying, in three tranches,
a total of approximately €1,420 million. This the Commission considered to
be a contribution of state resources within the meaning of the State Aid Rules
and accordingly evaluated the proposal in light of the private investor test:
this test asks whether in “similar circumstances a private investor of a size
comparable to that of the bodies administering the public sector might have
provided capital of such an amount”.

In order to respond to the judgment in Alitalia I, the Commission adopted
Decision 2001/723 [2001] OJ L271/28, revising that part of its previous
decision which the Court had annulled, though without repeating the whole
procedure. The “new decision” declared once more that the 1996 plan was
state aid compatible with the internal market and confirmed the undertakings
set out in Decision 97/789.

The latest judgment of July 9, 2008 concerns Decision 2001/723, against
which Alitalia brought a new action before the Court, complaining about,
inter alia, a lack of reasons, certain other procedural defects, and the lack of
an opportunity to state its case (defend its position) in the decision-making
process leading up to the decision and, finally, the breach of the obligation to
observe the judgment in Alitalia I.

This time the Court rejected Alitalia’s arguments and confirmed the validity
of the decision. The Court stated that: the revised decision contained sufficient
reasoning, in particular with regard to the determination of the proper rates

8 Luca Paladini.
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of return on the investment (the preamble includes 20 recitals analysing
the criterion of the private investor in a market economy); it rejected the
contention that the decision was vitiated by procedural defects; and, finally, it
held that the Commission had complied with the Alitalia 1. Thus the judges
confirmed that the 1996 restructuring plan was compatible state aid and that
the undertakings imposed for its implementation were valid.

Arriving in July the judgment came at a tense time for Alitalia: the company
was on the brink of being declared insolvent by the Tribunale di Roma.
The remaining legal challenges to the restructuring (by for instance Air One)
and the ongoing saga may now have been overtaken though by Alitalia’s
purchase by Compagnia Aerea Italiana, a consortium of Italian entrepreneurs
and financial institutions (only a few of them have professional experience
in air transport). The consortium has also purchased Air One and intends to
create a ‘“‘new Alitalia” (launching January 2009) with Air France also coming
on board with a 25 per cent stake.

Italy—validity of VAT amnesty—judgments of the Court of Justice,
Commission v Italy (C-132/06), July 17, 2008, Grand Chamber and
Commission v Italy (C-174/07), December 11, 2008, Fifth Section’

(7 Amnesty; EC law; Failure to fulfil obligations; Italy; Tax evasion; VAT

The Court of Justice has recently pronounced two judgments on the
compatibility of the Italian VAT amnesty with EC law. The first judgment
concerns the compatibility of the 1998-2001 tax amnesty (provided by a
2003 statute) with Directive 77/388 on VAT [1977] OJ L145/1 (the “‘Sixth
Directive”). The second follows the first judgment’s reasoning and concerns
the compatibility of the same tax amnesty’s extension with Directive 2006/112
[2006] OJ L347/1 (which replaced the Sixth Directive from January 1, 2007).

The Italian tax amnesty foresaw that taxable persons could regularise their
fiscal position by paying a lump sum amount or a percentage of VAT for the
periods in question. At the same time, the Italian tax authorities renounced
claims to any assessment and verification for the tax years covered by the
amnesty.

The Court decided that the amnesty infringed arts 2 and 22 of the Sixth
Directive and art.10 of the EC Treaty. In their reasoning the judges recalled that
Member States must take all legislative and administrative measures appropriate
for ensuring collection of all the VAT due in their territory, and to this end
they are required to check taxable persons’ tax returns, to calculate, and to
collect the due tax. Clearly Member States enjoy a certain measure of latitude
in performance of these administrative duties, but not to the extent of affecting
both the effective collection of the European Union’s own resources (VAT
returns being regarded as in part destined as contributions to the European
Union’s accounts) and the principle of fiscal neutrality (according to which

? Luca Paladini.
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economic operators carrying out the same transactions must not be treated
differently in levying of VAT).

That being so, the judges observed that the Italian amnesty is likely to favour
persons availing themselves of the tax amnesty (approximately 800,000 persons
applied for the tax amnesty in 2001—some 15 per cent of those with unpaid
tax owing), because they have the chance to escape their obligations to declare
and pay the normal amount of VAT (sanctions included), paying rather only a
lump sum. Thus the amnesty disrupts the proper functioning of the common
VAT system by replacing the obligation under the Sixth Directive to pay the
due VAT with the new obligation to pay only a lesser lump sum. Further, by
introducing differences in the way taxable persons are treated, the tax amnesty
infringed the principle of fiscal neutrality and the obligation to ensure VAT is
collected uniformly in all the Member States. Lastly, by addressing benefits to
tax evaders, it obstructs de facto the prevention of tax evasion, which the Sixth
Directive recognises and encourages as objective.

There are now two possible paths open to Italy. First, it could retrace its steps
and carry out the assessment and collection of VAT for tax years 1998-2002
or, secondly, it could maintain the tax amnesties despite the judgments. In the
former case it is possible that tax evaders who applied for the tax amnesties may
bring actions asking for refund of the paid amounts. In the latter there would
be the possibility of a new procedure under art.226 EC, that could bring a
heavy sanction on Italy. These two judgments are a warning for the future to
Member States against wide tax amnesties that make it advantageous to evade
rather than make an accurate and honest initial declaration.

Italy—Parliament unsuccessful in petition to Constitutional Court to
halt ending nutrition and hydration of a vegetative state
patient—legislators accuse courts of usurping role of
legislature—decision of the Italian Constitutional Court, Ordinanza
8 ottobre 2008, n.334°

(17 Death; Italy; Judicial decision-making; Life-sustaining treatment;
Persistent vegetative state; Separation of powers; Withdrawal

On October 8, 2008, the Italian Constitutional Court rejected an appeal lodged
by the Parliament against a ruling that allowed suspending artificial nutrition
and hydration of Eluana Englaro, a 37-year-old woman who had been in a
vegetative state for 17 years. This was a landmark decision in a country that is
increasingly bitterly divided on ethically sensitive issues. There have recently
been several controversial right-to-die cases and Parliament has proven unable
to adopt clear and satisfactory legislation on euthanasia. According to the law
in force, active euthanasia is expressly forbidden, but patients have the right to
refuse treatment. The law is however not clear on whether only patients can
decline treatment that will lead to their deaths, or whether family members
can also decide to refuse treatment for unresponsive patients.

10 Professor Susanna Mancini.
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