Analysis
The future of declarations of incompatibility
Richard Buxton

Referendums and European integration: beyond the Lisbon vote
Fernando Mendez and Mario Mendez

Something rotten in the Turks and Caicos? Britain and its
Caribbean Overseas Territories
Derek O’Brien and Justin Leslie

Judicial diversity in New Zealand
Morné Olivier

Removal of the Rock’s Chief Justice
John Restano

Book Reviews

J.-W.E. Allison: The English Historical Constitution: Continuity, Change
and European Effects

R.M. Motris (ed.): Church and State in 21st Century Britain: The Future
of Church Establishment

Peter Gerangelos: The Separation of Powers and Legislative Interference in
Judicial Process: Constitutional Principles and Limitations

Peter H. Sand: United States and Britain in Diego Garcia: The Future of a
Controversial Base

* *

329046

010¢ 1ady

0yy—<€1¢

April 2010

Analysis
Articles

The House of Lords: its Future?
Lord Bingham of Cornhill

Perspectives on Process: Common Law, Statutory and Political
Paul Craig

New Horizons: Incorporating Socio-economic Rights in a British
Bill of Rights
Sandra Fredman

Rationalising Administrative Compensation
Carol Hatlow

Calling out the Troops and the Civil Contingencies Act: some
Questions of Concern
Michael Head

Deportation with Assurances: the Approach of the UK Courts
Jennifer Tooze

Current Survey
International Survey
Government and Politics Journals

Book Reviews

SWEET & MAXWELL



Editorial Commuittee

Editor Andrew Le Sueur

Professor of Public Law, Queen Mary, University of London.

Book Review  Jo Eric Khushal Murkens

Editor Lecturer, London School of Economics and Political Science.
Current Survey  Mario Mendez
Editor Lecturer in Public Law, Queen Mary, University of London.
International Richard Cornes
Survey Editor Senior Lecturer in Law, University of Essex,

Associate Member, Landmark Chambers, London.
Editorial Kyela Leakey
Assistant Of the Middle Temple.

Sir Louis Blom-Cooper, Q.C.
Of the Middle Temple.

Paul Craig, Q.C.
Professor of Law in the University of Oxford
and Fellow of St John’s College.

Terence Daintith
Of Lincoln’s Inn, Emeritus Professor of Law,
University of London.

Gavin Drewry
Professor of Public Administration, Royal
Holloway, University of London.

Evelyn Ellis
Of the Middle Temple, Emeritus Professor of
Public Law, University of Birmingham.

Roger Errera
Conseiller d’Etat (hon.), Former Member of the
Conseil supérieur de la magistrature.

Lord Lester of Herne Hill, Q.C.
Of Lincoln’s Inn.

Clive Lewis, Q.C.
Of the Middle Temple.

SWEET & MAXWELL

Aileen McColgan

Of Lincoln’s Inn, Professor of Human Rights Law,

King’s College London.

Gillian S. Morris

Of the Inner Temple, Honorary Professor,
Warwick Business School, University of Warwick.

Colin Munro
Professor of Constitutional Law,
University of Edinburgh.

Danny Nicol
Professor of Public Law,
University of Westminster.

Lord Pannick, Q.C.
Of Gray’s Inn and Fellow of All Souls College,
Oxford.

Adam Tomkins
John Millar Professor of Public Law,
University of Glasgow.

Maurice Sunkin

Of the Middle Temple, Professor of Public Law and

Socio Legal Studies, University of Essex.

THOMSON REUTERS

Public Law

Notes for Contributors

® The Editor of PUBLIC LAW welcomes enquiries from intending
contributors about items that may be suitable for publication, whether
as Articles (generally no more than 9,500 words), or as Analysis Pieces
(normally up to 4,000 words in length).

® Submission of Articles or other contributions will be held to imply that
they contain original unpublished work and are not being submitted for
publication elsewhere. No liability is accepted for loss or damage to material
submitted.

® The Editor requests that submissions be made via email. A style sheet is
available on request.

® Footnotes should be kept to a minimum and numbered consecutively
throughout the text with superscript arabic numerals. Wherever relevant
and appropriate, reference should be made in footnotes to previous articles
that have appeared in PUBLIC LAW.

e Authors should provide the biographical information in the form in
which they wish it to appear in PUBLIC LAW.

® Proofs will be sent to authors who undertake to check them and return
them without delay.

® Copyright in all pieces accepted for publication remains with the
contributors, and the publishers acquire publication rights. If all or any part
of an Analysis Piece or Article is reproduced elsewhere, the author should
acknowledge PUBLIC LAW as the original place of publication.

Editor Book Review Editor

Andrew Le Sueur Jo Eric Khushal Murkens
Department of Law London School of Economics and
Queen Mary, University of London  Political Science

339 Mile End Road Department of Law

London, Houghton St
E1 4NS London
Tel.: 020 7882 5146 WC2A 2AE

Fax.: 020 8981 8733
Email: alesueur@qmul.ac.uk

Tel.: 020 7955 6675
Fax.: 020 7955 7366
Email.: j.e.murkens@]lse.ac.uk

Since its creation in 1956, Public Law has been and continues to be the
only British journal devoted to publishing scholarly articles, reviews and
surveys that analyse and comment upon leading issues of constitutional and
administrative law in the United Kingdom and abroad (especially in Europe,
U.S.A. and the Commonwealth).

www.sweetandmaxwell.co.uk /pl
Public Law is available online via Westlaw UK.
For further information email: customer.service@westlaw.co.uk.



International Survey 419

contended, was incompatible with the concept of a right to vote. Also, the
nature of the penalty for defaulting voters has not been specified. Nor does the
law provide mechanisms for dealing with the possibility of an electoral victory
by the “None of the Above” option. It has been left to the State Government
to work out appropriate regulations for both situations; it is unclear if this
degree of legislative delegation is constitutionally permissible.

India’s federal Election Commission as well has not been particularly
welcoming of the changes. Chief Election Commissioner Navin Chawla
rejected proposals for implementing a similar rule nationally:

“The issue of compulsory voting has multiple dimensions, and it’s for
Parliament to legislate on this. As for the Election Commission, we think
it’s not practical to enforce 815 million-odd voters in a country as large as
ours to compulsorily vote. Having said that, we would watch the Gujarat
initiative with interest.”*

In contrast, Lalu Yadav, a long-time political rival of Gujarat Chief Minister
Narendra Modi, has come out in support of the proposals.> Expressing concern
that vote percentages have been slipping, he suggested that a similar provision
be made nationally applicable.

Italy—Constitutional Court rules law protecting Prime Minister and
three other top officials unconstitutional—trials of Prime Minister
Berlusconi recommence—Trvial for constitutional legitimacy of Lodo
Alfano ( Law 124, July 23, 2008) promoted by the Court of Milan and the
Court of Rome, judgment 262, October 7, 2009°

(L7 Constitutional law; Immunity from prosecution; Italy; Law reform;
Ministers; Prime Minister

For the second time the Italian Constitutional Court has declared
unconstitutional an ordinary law granting to the President of the Republic, the
two Speakers of the Houses of Parliament and the Prime Minister immunity
from prosecution, including for crimes committed before taking up those
offices.

The first time occurred with Law 140/2003 (Lodo Schifani), which provided
immunity for the five highest political offices (including the President of the
Constitutional Court). Part of political and of public opinion considered it a
way to solve Berlusconi’s legal troubles. The Court stated that Lodo Schifani
infringed the principle of equality and the right to act and to defend before
a tribunal (judgment 24 of January 13-20, 2004): first, because it did not

#Suman Jha, “Not practical to make voting compulsory all India”, Indian Express, December
21, 2009, at http://www.indianexpress.com/news/guj-law-not-practical-to-make-voting-compulsory-all-india/
557030/ [Accessed February 1, 2010].

5<“Lalu Supports Modi on Mandatory Voting”, Economic Times, December 22, 2009, at http://
economictimes.indiatimes.com/news/politics /nation/Lalu-supports-Modi-on-mandatory-voting /articleshow/ 53 64
296.cms [Accessed February 1, 2010].

© Luca Paladini.
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guarantee the right of defence for people holding those offices and for the
injured parties; secondly, the suspension combined with repeated terms of
office could bring to an unreasonable delay to the course of trials; and finally
the members of the bodies chaired by those five people did not also benefit
from the same immunity. The court considered other grounds argued in
this earlier case “‘absorbed”, thus two delicate points remained open, namely
the infringement of the principle of equality as a fundamental principle and the
amendment of the Constitution by an ordinary law (instead of following the
special procedure under art.138).

In 2008 the Parliament approved Law 124/2008 (Lodo Alfano). It was drafted
taking into account aspects of the judgment of 2004 (it was now possible to
renounce to the immunity, as the Speaker of the Lower House did in October
2009) but granted the same immunity for the four highest political offices
(now excluding the President of the Constitutional Court). Part of public
opinion clearly considered it as the second attempt to exempt Prime Minister
Berlusconi from criminal trials.

The Lodo Alfano suffered the same fate as the Lodo Schifani. The court
declared it infringed the principle of equality and art.138 of the Constitution
(which sets out how the Constitution may be amended). The judges stated
that suspension of trials derogated from the principle of equality and created a
privilege, and that this could only be achieved by constitutional amendment.
Ordinary laws cannot change privileges in peius or in melius, since they are part
of a balance that only the Constitution and constitutional laws can derogate
from and re-equilibrate.

The other grounds were considered absorbed, so the court once more left
open the issue of the infringement of equality as a fundamental and imperative
principle. Nevertheless, it also reaffirmed (as it did in 2004) that equality before
the courts is one essential of the rule of law; a fundamental principle which
cannot be derogated from. In fact, according to the court’s case law, the Italian
Constitution includes supreme principles embodying fundamental values that
cannot be derogated from and equality can be included among those principles.

The immediate impact of the judgment on the Lodo Alfano was that Prime
Minister’s legal problems resurfaced in his agenda, and so the immunity saga is
still going on.

A constitutional amendment to achieve the same end as the two stricken
provisions, but for the benefit of all the members of the Parliament (in the
region of 942 people) has been prepared. The art.138 constitutional amendment
procedure requires two affirmative votes in each chamber of the Parliament;
there is also the possibility of a referendum. Prime Minister Berlusconi’s
coalition has the numbers to adopt such a law, but problems could come from
the length of the procedure and the referendum.

In addition, the Italian Parliament is discussing a law draft fixing a final
term to trials on certain crimes. The effect would be that two trials involving
Berlusconi before the Court of Milan (one involving the English lawyer David
Mills, the other, alleged false accounting of Mediaset broadcasting rights) would
cease. This law draft represents “‘the other face of the coin”, because it regards
the length of cases for all Italian citizens, and not their suspension for ‘“‘some
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selected Italians”. Given the backlog in some Italian courts there is a degree of
worry for this proposal given that it would in effect deny plaintifts in a number
of cases a hearing of their claim, or halt live criminal trials.

Standing above the legal manoeuvring, the saga is revealing of the
contemporary realities of Italian political life. In his defence the Prime Minister
declares he has to respect the Italians’ vote (for him at the general election) and
so he has to govern the country (at all costs). When the opposition asks him
to abandon the political scene in order to defend himself in front of a court,
Berlusconi’s political allies label these invitations as attacks to democracy.

New Zealand—can the state be sued for monetary damages for a
fault of the judicial branch?—Attorney-General of New Zealand v
Chapman [2009] NZCA 5527

(LT Appeals against conviction; Damages; Judicial decision-making; Judicial
immunity; New Zealand; State liability

Mr Chapman had been convicted of sexual offences. His appeal to the Court
of Appeal was dismissed. But subsequently, in an unrelated case (R. v Taito
[2003] 3 N.Z.L.R. 577), the Judicial Committee of the Privy Council held that
the New Zealand Court of Appeal’s general process for dealing with prisoners’
appeals constituted a breach of their fair trial rights (affirmed in s5.25(a) of the
New Zealand Bill of Rights Act 1990).

As a result Chapman gained a new appeal. That appeal was successtul and
a new trial ordered. No new trial in fact occurred because the complainant
was unwilling to testify a second time. Chapman was discharged. He then
brought this action against the Attorney-General of New Zealand seeking
compensation of NZ $900,000 for alleged breaches by the Court of Appeal of
his fair trial rights at the first appeal. He relied on the cause of action established
by Simpson v Attorney-General (Baigent’s Case) [1994] 3 N.Z.L.R. 667 NZCA,
whereunder monetary compensation is, in principle, an available remedy for
breach of the New Zealand Bill of Rights. The Attorney-General sought to
strike the claim out on various grounds, and the New Zealand Court of Appeal
has now ruled on these.

First, the Attorney-General, represented by the Crown Law Office,
contended that monetary compensation pursuant to Baigent’s Case was available
only in respect of breaches perpetrated by the executive branch of government,
or by bodies under its control, and not by the judicial branch. However,
while Baigent’s Case itself had concerned actions of police officers, the Court
of Appeal had relied substantially on the Privy Council decision in Maharaj
v Attorney General of Trinidad and Tobago (No.2) [1979] A.C. 385 PC, a case
where the impugned action was that of a judge. For this and other reasons the
court concluded that a monetary remedy against the state was indeed available

for judicial breaches of the Bill of Rights.

7 Paul Rishworth.
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